The purpose of this Report, which has as background the recent events concerning the acts of police violence and criminalization of the territorial claims of the Rapa Nui peoples which occurred in the years 2010 and 2011, is to assess the human rights situation of the Rapa Nui people.
In the first part of the Report, historical information is provided regarding the relationship between the Rapa Nui people and the Chilean State, beginning with the annexation of the Easter Island territory to Chile in the late nineteenth century by signing a Treaty or "Agreement of Wills" in the year 1888 with Rapa Nui authorities of the time. This agreement established the basis of this relationship, becoming an essential tool for determining land rights and self-determination of the Rapa Nui people.
The thesis of the authors is that this agreement is part of a Polynesian tradition of making "international treaties" between peoples in their travels throughout the Pacific Ocean and, in this context, they accepted the Chilean government, but they did not hand over the territory and the investiture of traditional Rapa Nui authorities was maintained. This was violated by the Chilean State, which submitted the Rapa Nui to a series of afflictions, holding them in conditions of semi-slavery, as stateless and denied of all civil and political rights until 1967 when the so-called "Ley Pascua" was enacted, as well as the violation of territorial rights and of self-determination that continue to date.
One of the most serious violations to the rights of the Rapa Nui, which remains to date, is the usurpation of their territory. This was done by means of the registration of the entire Easter Island in the name of the State of Chile, carried out in 1933, a time when the Rapa Nui were considered stateless and lacked all civil and political rights. This registration was conducted in the Valparaiso Recorder of Deeds, a city located on the continent more than 4,000 kilometers from the island, excluding any possibility for opposition, using as an argument that the land had no owners.
Since the enactment of the "Ley Pascua", this relationship changed, recognizing the Rapa Nui's rights of citizenship and other benefits, which was reinforced by subsequent legislation such as the "Indigenous Act" in the early 90's that granted special rights to the Rapa Nui and the ratification of the ILO Convention 169 on Indigenous and Tribal Peoples in Independent Countries. In practice, however, as explained in this Report, such legislation has not resulted in the return of the land and respect for territorial rights and self-determination of the Rapa Nui peoples.
In the second part of the Report, an updated analysis of the human rights situation of the Rapa Nui people and their demands is made, with particular regard to land rights and selfdetermination. The background information is presented in more depth with respect to their collective demand to recover their ancestral territory, to respect their right to selfdetermination under International Law, and for the full recognition of the 1888 Treaty or "Agreement of Wills". The commitments made and not met by the Chilean State to respond to the demands of the Rapa Nui people are also examined. It especially examines the demand for effective political participation and control over their political institutions by way 6 REPORT RAPA NUI of establishing a "Special Statute, " a method of Immigration Control, and a special reference to efforts to achieve compliance with the right of indigenous peoples to prior consultation.
The Report also analyzes the information about the Rapa Nui people's collective demand to obtain restitution of the territory from which they have been deprived, giving rise to the peaceful occupation of public and private buildings of the island by members of the Rapa Nui people between August 2010 and February 2011. This was used as leverage to demand recognition of their rights to ancestral property, an occupation that was brutally suppressed by the Chilean state, thereby criminalizing social protest in the claim for legitimate rights.
The third section of the Report refers to the overall situation of the Rights of Indigenous Peoples in Chile. This context highlights the lack of constitutional recognition, the absence of a formal mechanism for prior consultation in case of measures which may affect them directly or to ensure their political participation, and the lack of clear measures for the implementation of the ILO Convention 169 in force in Chile since September 2009. This section also includes background information on the lack of legitimacy, indigenous representation, and inefficiency of public state agencies to reflect the social and cultural needs of peoples.
In the fourth part of the Report, it is concluded that the Chilean State maintains inequitable treatment of the Rapa Nui people, does not recognize and respect the 1888 Treaty or Agreement of Wills, thereby breaching internationally recognized human rights for indigenous peoples, particularly the territorial and self-determination rights and the right to political participation. Finally, the fifth section establishes a set of recommendations to the Chilean Government oriented towards the full respect of internationally recognized human rights of the Rapa Nui people.
Finally, the Report includes an annex with a discussion about the principal rights of the American Convention on Human Rights which have been violated by the State of Chile in the case of the Rapa Nui people and its members.
The Report introduced here, constitutes a fundamental document for the knowledge and dissemination of the critical human rights situation of the Rapa Nui people, which must be urgently addressed by the Chilean State based on the international commitments it has assumed in this regard.
IWGIA OBSERVATORIO CIUDADANO
The annexation of Easter Island by the Chilean State was effected by an "Agreement of Wills", on September 9, 1888, a Treaty signed by the navy captain, Policarpo Toro, in representation of the Chilean State and the Rapa Nui king, Atamu Tekena. This document, which was written in Castilian and Rapa Nui/ancient Tahitian, established a relationship between the Chilean State and the Rapa Nui. There are differences between the texts. The Castilian text refers to an absolute transfer of sovereignty by the Rapa Nui to Chile. The Rapa Nui/ ancient Tahitian text, however, speaks of "what is above is written (agreed upon)", indicating that the agreement only refers to use of the surface without transferring title of the land to Chile.
1
Rapa Nui claim that their right of ownership over the entire territory of Rapa Nui was recognized as well as the investiture of its chiefs, with the Chilean Government offering to be "a friend of the island".
Oral traditions transmitted from generation to generation on the Island record that "Atamu Tekena, the ariki (king), pulled up a bunch of grass with earth in his hand; he separated the grass from the dirt and passed the grass to Policarpo and kept the earth". 2 This gesture is in accordance with Rapa Nui custom indicating that they kept "their ownership rights of the land in an inalienable manner".
3 In 1840, a similar gesture was carried out by the Maori chief, Panakareao, after signing the Waitangi Treaty in Aotearoa, to indicate that "tino rangatiratanga" or absolute chieftainship over lands and territory was retained by the Maori chiefs under the Treaty.
In spite of being separated by an ocean, the similarity of these recorded customs, suggests a common practice may have existed amongst Pacific peoples of demarcating the retention of land and authority in the collective hands of the "tangata henua" (people of the earth), while assigning a lesser authority to foreigners as newcomers. The civil and political rights of the Rapa Nui were not recognized until 1966. " [T] he Rapa Nui people were not subject to law. In fact they did not have Chilean nationality and were stateless, a legal status which not only prohibited them from travelling to the continent, except on rare exceptions, but they also could not leave the country since they were not entitled to obtain a passport". Today approximately 3,000 Rapa Nui live on the Island.
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Those we interviewed said that their current land and territorial claims under "self-determination" and "land rights" are based on original occupation and ancestral rights to the land that existed prior to the 1888 Treaty. Some questioned its validity, noting that the current exercise of government over the island by the Chilean State does not recognize this perspective, but relies instead upon the Spanish language version of the 1888 Treaty, under which Chile claims to have acquired "sovereignty" over the territory and inhabitants of Rapa Nui under outmoded colonial concepts of international law that have long been discredited.
There is growing concern amongst the Rapa Nui that the State of Chile does not recognize or promote "self-determination" according to the precepts of modern International Law, but continues instead to rule Rapa Nui without recognizing either the autonomy or selfgovernment and territorial rights of the Rapa Nui people. have not yet attained a full measure of self-government recognize the principle that the interests of the inhabitants of these territories are paramount, and accept as a sacred trust the obligation to promote to the utmost, within the system of international peace and security established by the present Charter, the wellbeing of the inhabitants of these territories", and, to this end, they are committed to comply with certain obligations, amongst which, the first two are especially relevant to the case of the Rapa Nui:
14 See: TOMAS, Nin, "Indigenous Peoples and the Maori.
The Right to Self-Determination in International LawFrom Woe to Go", in New Zealand Law Review, 2008, p. 648. 15 Alberto Chirif is grateful for the information and reflections that were provided on this matter by Pedro García Hierro.
a. "to ensure, with due respect for the culture of the peoples concerned, their political, economic, social, and educational advancement, their just treatment, and their protection against abuses; b. "to develop self-government, to take due account of the political aspirations of the peoples, and to assist them in the progressive development of their free political institutions, according to the particular circumstances of each territory and its peoples and their varying stages of advancement".
In practice, the right could only be exercised by peoples inhabiting overseas colonial territories, and it thus avoided the problems of internal colonialism and indigenous peoples. The theory, referred to as the "the blue water thesis" has its legal foundation in Principles IV and V of the Resolution 1541 of United Nations.
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Although the Rapa Nui case was not considered for the Decolonization Program by the United Nations, it meets all of the requirements of the "sea in between" theory, a situation further enhanced by the fact that it involves an indigenous people.
The recognition of this principle of International Law as an enforceable right of indigenous peoples is possible because the principle has evolved to the point where it now has the status of a collective Human Right. In this way, as indicated by Anaya, "self-determination is properly interpreted as arising from the framework 16 Principle IV: Prima facie there is an obligation to transmit information in respect of a territory which is geographically separate and is distinct ethnically and/or culturally from the country admin istering it.
Principle V: Once it has been established that such a prima facie case of geographical and ethnical or cultural distinctness of a territory exists, other elements may then be brought into consideration. These additional elements may be, inter alia, of an administrative, political, juridical, economic or historical nature. If they affect the relationship between the metropolitan State and the territory concerned in a manner which arbitrarily places the latter in a position or status of subordination, they support the presumption that there is an obligation to transmit information under Article 73 e of the Charter.
of human rights of contemporary international law more than from the framework of the rights of the States".
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Indigenous peoples were historically, deliberately excluded from the right to self-determination, despite its recognition as a collective human right in the United Nations Covenants that ensure this right to all "peoples".
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Common Article 1 of the Covenants on Civil and Political Rights and on Economic, Social, and Cultural Rights states:
"Article 1
1. All peoples have the right of self-determination. By virtue of that right they freely determine their political status and freely pursue their economic, social and cultural development.
2. All peoples may, for their own ends, freely dispose of their natural wealth and resources without prejudice to any obligations arising out of international economic co-operation, based upon the principle of mutual benefit, and international law. In no case may a people be deprived of its own means of subsistence.
3. The States, parties to the present Covenant, including those having responsibility for the administration of Non-Self-Governing and Trust Territories, shall promote the realization of the right of self-determination, and shall respect that right, in conformity with the provisions of the Charter of the United Nations". In this way, indigenous peoples have the right to maintain and develop their political, economic, and social systems and institutions, to be secure in the enjoyment of their own means of subsistence and development, and to engage freely in all their traditional and other economic activities. The right of Indigenous Peoples to determine and develop all health, housing, and other economic and social programs that affect them, and, wherever possible, to administrate these programs through their own institutions, is specifically recognized.
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It is important to note that ILO Convention 169 has been in force in Chile since September 2009. Because States feared that self-determination under the United Nations Covenants might support secession, Article 1.3 of the Convention states that the term "peoples" "shall not be construed as having any implications as regards the rights which may attach to the term under international law". This limitation does not exclude indigenous peoples from the human right of self-determination.
In this regard, the ILO itself declared that ruling on the self-determination of indigenous peoples was outside the scope of its competence.
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Even though the ILO Convention and the Declaration bear a different legal status, the Declaration is considered to be binding by 14 REPORT RAPA NUI indigenous peoples, upon the States that willingly signed it after 25 years negotiating its terms. Articles 38 and 42 of the Declaration set out the duties of compliance and promotion required of States:
"Article 38: States, in consultation and cooperation with indigenous peoples, shall take the appropriate measures, including legislative measures, to achieve the ends of this Declaration. " "Article 42: The United Nations, its bodies, including the Permanent Forum on Indigenous Issues, and specialized agencies, including at the country level, and States shall promote respect for and full application of the provisions of this Declaration and follow up the effectiveness of this Declaration".
Furthermore, States must view it as an instrument that enlightens public policy and guides the interpretation of legislation. In Chile, this includes ILO Convention 169. The instruments should not be read as conflicting; on the contrary, they are to be viewed as containing complementary norms that must be interpreted harmoniously.
The Declaration raises the profile of ILO Convention 169. Article 35 of the Declaration states that "[T]he application of the provisions of this Convention shall not adversely a ect rights and bene ts of the peoples concerned pursuant to other Conventions and Recommendations, international instruments, treaties, or national laws, awards, customs, or agreements".
23 CLAVERO argues that, "…the Convention can be a very valuable tool for the actual reception of the UNDRIP in the case of States that are party to it, or which will take part in it the future". determination, it supports human rights by acknowledging that indigenous peoples have the right to decide their own development priorities affecting their lives, beliefs, institutions, and spiritual well-being, the lands they occupy and use, and to control their own economic, social and cultural development.
The ILO has strongly argued that its provisions do not support creating a State within a State but are oriented toward actions "in the framework of the State in which they (the indigenous and tribal peoples) live".
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In line with the above, the Convention urges governments to promote indigenous selfdevelopment. It suggests that States, upon the request of the peoples concerned, provide appropriate technical and financial assistance wherever possible, for the management of their own funds, taking into account the traditional technologies and cultural characteristics of the peoples, as well as the importance of sustainable and equitable development.
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The right to self-determination for indigenous peoples has been reinforced by the jurisprudence of the United Nations Human Rights Committee in two cases decided under Articles 1 and 27 of the Covenant on Civil and Political Rights, in 1984 and 1994.
The Committee stated in its General Observation N° 12, of 1984, under Article 1 of the Covenant on Civil and Political Rights, which contains the right to self-determination of peoples, that:
"6. Paragraph 3, in the Committee' s opinion, has special importance in that it proposes speci c obligations to the States parties to the covenant, not only in relation to their own peoples but with all peoples who have not been able to exercise their right to self-determination or who have been deprived of the possibility of exercising said right. The general character of this paragraph is confirmed by the information relating to its writing. Said paragraph stipulates that: "The States parties to the present Covenant, including those having responsibility for the administration of Non-Self-Governing and Trust Territories, shall promote the realization of the right of self-determination, and shall respect that right, in conformity with the provisions of the Charter of the United Nations". These obligations exist irrespective of whether a people entitled to self-determination depends, or not, on a State party to the Covenant. It follows that all States parties should adopt positive measures to facilitate the exercise and the respect of the rights of peoples to selfdetermination.
These positive measures should be compatible with the obligations contracted by the States pursuant to the United Nations Charter and international law; particularly the States must refrain from interfering in the internal affairs of other States, thereby unfavorably affecting the exercise of the right to self-determination. The reports should contain information on the performance of these obligations and the measures adopted to that effect".
27, 28
In addition to ensuring the autonomy and selfgovernment of indigenous peoples in their internal and local affairs, and in accordance with their own political institutions and cultural models, the right to self-determination also has a participative aspect 29 that requires that indigenous peoples be able to participate fully The Bill refers to the special situation of Easter Island due to its territorial isolation. It does not recognize rights to self-government of the Rapa Nui and it guarantees them little participation in the public positions and bodies that are created for the administration of the territory.
In short, the Bill re-organizes the authorities that are already administering the Island, using a model similar to the rest of the territory. It turns Rapa Nui into a territorial unit similar to a "Region", Another historical demand of the Rapa Nui is for controlled migration to Rapa Nui. Generalized noncompliance and lack of implementation by the Chilean government of the right to consultation of indigenous peoples is evident in the legislative process established for migration control to Easter Island.
After the introduction of the new Article 126 bis of the Constitution, a constitutional amendment was submitted to permit migration control in the territories of the Juan Fernández archipelago and Rapa Nui.
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The Rapa Nui demand for migration control is based on concern to preserve their culture and territory, a fragile ecosystem that will suffer irreversible environmental damage if the island's demographic carrying capacity is not regulated. We echo this concern about the risk to the cultural integrity of the Rapa Nui posed by exceeding the population carrying capacity of Rapa Nui.
We view with concern the information and projections of the National Institute of Statistics (INE) that state that in 1992 Rapa Nui had 2,973 inhabitants, in 2002 it had 3,978 inhabitants and in 2012 its population has reached 5,167. The Rapa Nui population has increased by 86% in 20 years, a period in which the overall national population of Chile has increased by only 63%.
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The cultural and environmental impacts generated on Rapa Nui as a consequence of the population growth due to external migration, is why the Rapa Nui, through their organizations, demanded the establishment of migratory control over their territory. The authority proposes modifying the Constitution of the Republic, Article 126 bis, by adding a second paragraph to authorize migratory control and restrict the free movement of people to the island territory. The executive, mindful of ILO Convention 169, carried out a consultation process in order to collect the views of the Rapa Nui prior to submitting the reform Bill to Congress.
The consultation process was criticized for not complying with international standards that require intercultural dialogue, but instead being treated as an information gathering exercise. exercise of free circulation, permanence or residence, for the purpose of protecting the environment and the sustainable development of the Island?".
It should be noted that the Rapa Nui, despite their approval, questioned the content of the project because it did not expressly exclude them from migration control or protect their free circulation on their ancestral lands. In addition, concern was expressed that it did not take into consideration the right to conserve their culture and self-determination as justifying the Rapa Nui reason for controlling migration.
The Bill was submitted by Presidential Message to the Congress for its approval and passed its first constitutional step before the Senate. However, while it was in the House of Representatives, the President of the Republic, making use of his constitutional powers, without reference to other reasons or without consulting the Rapa Nui people, substantially modified the text of the Bill that was submitted to vote. 43 The new text reads as follows:
"Article One.-To be incorporated into Article 126 bis of the Constitution of the Republic, the following new second paragraph:
"The Rights to reside, stay and transfer to and from any place in the Republic, guaranteed in number 7° of Article 19, shall apply in said territories in the manner determined by the special laws that regulate their exercise, which must be of qualified quorum". The central idea of the initiative is to amend Article 126 bis of the Constitution, to allow to legally establish on the island territories of Easter Island and Juan Fernández, restrictions to the rights of permanence or residence and to the free circulation to them, for the purpose of protecting the environment and ensuring their sustainable development".
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The amendment, which was approved by the Congress of Chile in January 2012, seriously violates the will of the Rapa Nui people as expressed by popular vote, and the right of indigenous peoples to be consulted on legislative measures that affect them. It is our view that the right to consultation also includes any modification of essential matters agreed upon in previously consulted projects. There is an urgent need for the Chilean legislature to determine how it will fulfill its duty to consult properly with indigenous peoples.
Conclusion
It is our Opinion that the demand for selfdetermination by Rapa Nui is oriented towards exercising greater autonomy in the form of selfgovernment, under the terms established by the UN Declaration on the Rights of Indigenous Peoples. To make this demand a reality, an internal discussion is required amongst the Rapa Nui, along with an intercultural discussion between the Rapa Nui and the State of Chile. Discussions must be carried out in the utmost good faith. We suggest that it would be beneficial to keep in mind the unique characteristics of the Rapa Nui and to look at comparable systems from other Pacific nations that share a common history with the Rapa Nui in order to forge the best way forward.
Of particular importance in this regard are the observations made by the anthropologist, Alberto Chirif, who states that when talking with 44 The highlighting is ours.
the Rapa Nui he perceived a strong sense of identity and, in fact, that concrete manifestations of this can be found. The widespread use of the language is one of the most compelling demonstrations of their identity that a visitor can experience. At the same time, in conversations with the people it is clear that they know their own history, both ancestral with other parts of the Pacific and more recently with Chile as a colonial power.
Professor Tomas, a Maori legal researcher knowledgeable about Pacific peoples, stated that the Rapa Nui people and territory possess unique characteristics that will influence the way that self-determination is assumed. She observed that Rapa Nui cultural links and identification with Pacific peoples is stronger than with fellow Chileans. In particular, it was obvious that: -Rapa Nui language, culture and physical appearance have strong Tahitian and Maori associations.
-The friendly and inclusive "collective" community style that governs personal interactions amongst the Rapa Nui are characteristic of Polynesian society. This differs considerably from the rugged individualism found within Western society.
-The Rapa Nui language contained many words used by the Maori of Aotearoa, New Zealand. For example: "pono" truth; "tana ingoa" his or her name; "henua" land/territory; "tangata henua" people of the earth; "mana" authority/prestige; "tapu" sacred/restricted.
Professor Tomas also observed that Rapa Nui culture is based upon a deep bond that connects the "wairua" (spirit) of the land (henua) with the spirit of the people (tangata). This is also typical of the relationship of the Maori and other Polynesian peoples with their world, and their ancestors (tupuna), and is expressed in the genealogy of their families (hakapapa).
The Maori of Aotearoa and the inhabitants of Rapa Nui share common ancestors. Professor
Tomas was greeted as a "teina" (sister) coming home by the Rapa Nui. In the evening of the second day she was received by a Rapa Nui women's organization, Makenu Re' o Rapa Nui, with the traditional "karanga" (formal welcome through song), followed by prayer, rituals, and the blessing of food, which were familiar to her as they corresponded to common practices in the customs of the Maori in Aotearoa. As a firsttime visitor, she was able to communicate in a language that was mutually understandable. "It was like being welcomed home", she said.
Although Rapa Nui is not explicitly named in the list of territories permitted to achieve total independence by adopting the legal "blue water" thesis promoted by the United Nations in the 1950's and 60's, it satisfies the founding criteria of being a culturally and physically distinct nation that is separated from Chile by 4000 kilometers of ocean.
However, any aspiration to pursue full independence from Chile is mitigated by the small size of the island, the scarcity of natural resources, and its isolation. In similar situations, and by way of comparison, certain other Pacific Islands, such as Tokelau, Niue, and the Cook Islands, which had the opportunity to assume the status of fully independent territories under the scheme promoted by the United Nations, chose to enter into Free Association with Aotearoa, New Zealand instead.
We reiterate that most Rapa Nui did not seek full independence from the Chilean State, but rather desired forms of self-government that gave them greater control of their lands and affairs.
Territorial Rights

Lands Occupations
As indicated above, the Rapa Nui people have been deprived of a large part of their ancestral territory. Most of it is now held by the Chilean Treasury. In August 2010, members of the Rapa Nui carried out peaceful occupations of public and private buildings in Hanga Roa, as a way of bringing pressure to bear on recognizing their ancestral property rights to the lands on which these buildings were located, and to the rest of the island which currently has the status of fiscal property of Chile.
These occupations principally included:
a. Private property -the Hotel Hanga Roa land that was transferred by the State to private entities without the consent of the Hito Clan.
b. Civic Center -6 fiscal properties occupied by the Tuko Tuki Clan.
c. Riro Kainga Plaza occupied by the Rapa Nui Parliament and clan members.
According to information gathered during the mission, the government reacted to the situation by initiating a process of dialogue with discussion groups, by sector. However, at the same time, it also criminalized the actions of protesters and increased the police presence on Rapa Nui. The increased police presence created an unprecedented climate of militarization on Rapa Nui. The issuing and carrying out of administrative and legal eviction orders in a violent and harassing manner further exacerbated the situation.
On August 06, 2010, the Minister of Internal Affairs, Rodrigo Hinzpeter, undertook to establish work committees that would address the demands of the Rapa Nui within 60 days. This included demands for land (including the occupied lands), migration problems, the Statute for Rapa Nui Autonomy and the preparation of a Development Plan for the Island.
The following work committees were created: The dialogue opened up by the Chilean government through work committees to resolve the disputes was conditional on protestors leaving claimed lands. This requirement guaranteed limited Rapa Nui participation from the outset. It was also claimed that the committees lacked transparency, that no minutes were kept, and no official documents were issued by the committees. The committees were viewed with skepticism by many Rapa Nui and their organizations, to the extent that some withdrew their claims from the process. Thus, for example, the Hito Clan, who claimed lands on which the Hotel Hanga Roa is currently located, did not present its records and information to the "Land" work committee.
On October 22, 2010, after the 60 days in which the government promised to deliver the results of the work committees had elapsed, the Minister of Internal Affairs announced the "Easter Island Development Plan". The Plan was criticized by the Rapa Nui because it involved projects and resources that had already been committed to by the previous administration, as for example resources already allocated for the Hanga Roa Hospital. It was also criticized for not complying with promises made for a migration statute by December 2010, something which has still not been agreed with the Rapa Nui.
In late December 2010 the Government provided a private summary of the work committees to members of the CODEIPA and to the authorities of Easter Island, but the information was not made publically available to the Rapa Nui. The document was described by the government as a "diagnosis of the situation based on which Government proposals shall be made". It does not contain solutions that have been agreed upon with the Rapa Nui to address their legitimate demands and claims.
In regard to the criminalization of protest, in October and December 2010, an extra emergency police force was mobilized. 40 members of special police forces were sent from Chile in October and another 90 were sent in December. The number of detectives on the Island was also increased. The Attorney General appointed a Deputy Prosecutor specifically for the criminal cases arising from the land claims.
In this context, the following events were highlighted:
a. Occupation of Hotel Hanga Roa by the Hitorangui Clan
We were advised that on September 07, 2010, a warrant was issued by the Easter Island Supervisory Judge, Mr. Bernardo Toro, authorizing Police, without prior notice to the accused, to enter, register, and seize from the Hotel certain electronic equipment in risk of being damaged by the "occupiers". Police and detectives entered the Hotel Hanga Roa and began evicting people. The occupiers included children, women, and senior citizens. We were told that the police used unnecessary violence to arrest some occupants.
This event led to a request for precautionary measures from the Inter-American Commission on Human Rights, made through the Indian Law Resource Center, representing the majority of Rapa Nui Clans (filed under Nº MC-321-10).
On the same day, September 07, members of the Clan returned to occupy the hotel. The occupation lasted until February 06, 2011. This was 2 days before a court hearing before the Easter Island Supervisory Judge of charges against the Hitorangui and of their claim that precautionary measures relating to fundamental guarantees of civil rights do not constitute crimes. The Police allowed more than six months to elapse from the start of the occupations before asserting the crime of usurpation and using their powers under Articles 83° and 206° of the Criminal Procedure Code to carry out violent evictions at the Hotel. That they detained two women using private vehicles owned by the 
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Prior to this, in January 2011, the Public Prosecutor's Office issued a search warrant for the Hotel Hanga Roa, based on the crime of usurpation, without legally charging the Hitorangui clan, or holding a court hearing. The warrant was not implemented.
A few days earlier a ban had been placed by Police prohibiting people entering the Hotel Hanga Roa. It is claimed that this was used to harass the Hito family, as food was only allowed into the facilities after those providing it had first been registered and photographed by Police.
The above orders led the Hito Clan to request a hearing for precautionary measures in the presence of the Supervisory Judge, in addition to the pending charges (February 08), and the filing of a complaint based on violation of Constitutional Rights to the Appeals Court of Valparaíso (which was dismissed).
Hitarangui Clan members, after being evicted on February 06, 2011, and formally charged on February 08, 2011, are still awaiting trial for the crime of usurpation. It is claimed that this delay violates their right to due legal process.
b. Civic Center
On December 03, 2010, Police and detectives evicted people from a property in the Hanga Roa civic center, an area claimed by the Tuko Tuki Clan. A total of 17 persons were injured in this episode, and in some cases the "perdigones" (shotshell) used has not been able to be extracted. Some detainees were taken to the Mataveri Police Station while others were taken to the local hospital. The families allege mistreatment inside the Police Station and negligent delay in obtaining medical care. They also denounced the taking down and burning of Rapa Nui flags that flanked the disputed property, by the Police. This event was included as additional information in the request for precautionary measures to the IHRC and led to a notification being sent to the United Nations Special Rapporteur on the Rights of Indigenous Peoples, Mr. James Anaya.
Subsequently, in mid December, in hearings held in two criminal investigations before the Easter Island Supervisory Judge, the prosecutor formally charged five members of the Tuko Tuki Clan with the crimes of peaceful usurpation and unauthorized entry of abode. In these hearings, precautionary measures were enacted which prohibited access to buildings, by virtue of which the Police then proceeded to evict occupiers from the Civic Center. Clan members denounced the violation of a series of procedural guarantees in the hearings, such as the exclusion of an interpreter requested by the defense. They also denounced the eviction of people who were not included in the precautionary measures but who were still threatened with excessive use of force.
This event led to sending another letter of notification to the United Nations Special Rapporteur on Indigenous Rights, Mr. James Anaya.
c. Riro Kainga Plaza
On December 29, 2010, another violent eviction was carried out in the Riro Kainga Plaza occupied by the Rapa Nui Parliament and members of the Rapa Nui Clan, culminating in several people being injured and 10 arrested, two of whom were left in custody for arms control law breaches. This situation was also notified to the Rapporteur Anaya.
On January 12, 2011, the United Nations Special Rapporteur on Indigenous Rights issued a statement concerning the situation of the Rapa Nui, in which he stated that on January 10, 2001, he recommended the following to the Chilean Government: In our view, the land occupations are a strong, determined call for the Island lands to be returned to Rapa Nui control. The land claims described above are all on the main street, in a small area that the State ring-fenced for Rapa Nui occupation after they were forcibly removed from their lands and sent to Hanga Roa in the late 19 th century.
Return of Lands
Whether lands should be returned to the Rapa Nui in individual land titles or under collective title is something that needs to be worked out by the State with Rapa Nui, within the framework set by international standards and respecting traditional Rapa Nui land uses. It is important not to be stalled by paternalistic fears, such as those expressed by a Chilean government authority who told us that returning lands to families will only create inequality among its members.
Ancestral indigenous ownership of a collective nature enjoys widespread recognition in international human rights laws, through legal instruments ratified and in force in Chile, as well as under the Indigenous Law.
Article 1° of Chilean Indigenous Law N°19,253 of 1993 recognizes that for "indigenous peoples of Chile...the land is the main foundation of their existence and culture" and places a duty on the Chilean government to promote and respect their lands: "[I]t is the duty of society in general and the State in particular, through its institutions, to respect, protect, and promote the development of indigenous peoples, their cultures, families, communities, adopting the appropriate measures for said purposes and to protect indigenous lands, ensure their appropriate exploitation, their ecological balance, and favor their expansion".
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ILO Convention 169 requires Governments to respect the special importance of indigenous peoples' relationship with their lands and territories, understood as "the total environment of the areas which the peoples concerned occupy or otherwise use". 46 The Convention states that the right to ownership and possession of lands traditionally occupied must be recognized and that the use of lands to which they have had historical access must be ensured, including lands not exclusively occupied by them. In addition, it compels State parties to take the steps necessary to identify such lands and to establish adequate procedures within the national legal system to resolve land claims.
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It is important to keep in mind that the committees who supervise the ILO Convention 169 have been adamant in maintaining that the right to land ownership under Article 14 not only obliges States to protect and recognize those lands legally owned by indigenous peoples, but also includes traditionally occupied lands to which they do not have legal title. and possession rights through an adequate procedure, is the cornerstone upon which the system of land rights lies, established by the Convention. The concept of traditional occupation may be reflected in different manners in national legislation but it should be applied".
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At the same time, Article 26.1 of the Declaration on the Rights of Indigenous People states that Indigenous Peoples have the right to "the lands, territories and resources which they have traditionally owned, occupied or otherwise used or acquired", including not only the lands that they "traditionally occupy" but also lands that have been confiscated illegitimately. This is reinforced by Article 28, which states:
"[The] right to redress, by means that can include restitution or, when this is not possible, just, fair and equitable compensation, for the lands, territories and resources which they have traditionally owned or otherwise occupied or used, and which have been confiscated, taken, occupied, used or damaged without their free, prior and informed consent".
The Inter-American Court of Human Rights has adopted and developed land rights in its jurisprudence. Since the Awas Tingni case, it has insisted on the importance of recognizing the close ties of indigenous peoples with their lands, emphasizing that "they must be recognized and understood as the fundamental basis of their cultures, their spiritual life, their integrity, and their economic survival". ownership, because it had not ensured "the use and enjoyment of the properties of the Community members; it has not delimited and demarcated its communal property, and has granted concessions to third parties for the exploitation of assets and resources located in an area which may correspond, fully or partially, to the lands which should be delimited, demarcated and titled".
Awas Tingni recognizes and establishes:
1 Unlike the Awas Tingni case in which the land claimed by the indigenous peoples was held by the State, in these cases the land was owned by private third parties.
In the Yakye Axa case, the Court ruled that indigenous communal property prevailed over private property. It held that the ACHR recognizes the subordination of the use and enjoyment of properties to social interests and the close ties of the indigenous peoples to natural resources associated with their culture. It recognized the spiritual elements that emerge from their cultural relationship and which must be safeguarded under Article 21 ACHR.
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The State was ordered to adopt measures to return traditional lands to the community, or if impeded in doing so, to provide the community with land of the same size and quality, chosen by agreement with community members.
In the Sawhoyamaxa case, the Court found that Paraguay violated the community's right to communal ownership. It held that possession of land is not necessary for recognition of ownership by the State and that indigenous ownership rights over their ancestral lands are not extinguished while they maintain their relationship with their lands, whether material or spiritual.
In Xámok Kásek, the Court reaffirmed this jurisprudence, which has been systematized by the IHR Court as follows:
he Court recalls its jurisprudence in respect to communal ownership of indigenous lands, according to which: 1) traditional possession of indigenous people of land has effects equivalent to a property ownership title granted by the State; 2) traditional possession grants to the indigenous peoples the right to demand official recognition of ownership and its registry; 3) the State must delimit, demarcate, and grant collective title of lands to indigenous community members; 4) members of indigenous peoples that for reasons beyond their control have left or lost possession of their traditional lands retain the right of ownership over them, even in the absence of legal title, unless the lands have been lawfully transferred to third parties in good faith, and 5) members of indigenous peoples who have unwillingly lost possession of their lands, and these have been legitimately transferred to innocent third parties, have the right to recover them or obtain other lands of equal size and quality". In establishing parameters for determining when the relationship of indigenous peoples with their traditional lands provides a justifiable claim to the land, the Court stated:
o determine the existence of the relationship of indigenous peoples to their traditional lands, the Court has established that: i) it can be expressed in different ways depending on the indigenous people concerned and the specific circumstances that exist, and ii) the relationship with the land must be possible. Some forms of expression of this relationship could include the traditional use or presence, through spiritual or ceremonial ties; sporadic settlements or cultivation; hunting, fishing or harvesting seasonal gathering or nomadic activities; use of natural resources associated with their customs, and any other element characteristic of their culture. The second element implies that the community members are not prevented, through no fault of their own, to perform those activities that reveal the persistence of their relationship with their traditional lands". The situation in Aotearoa New Zealand is an example of the types of future problems that can arise if land is returned in collective title. It may be helpful to review models of collective land ownership in Aotearoa and other parts of the Pacific to learn about the types of problems encountered and how these have been overcome.
Around 70 percent of Rapa Nui lands are held by the State of Chile. A large part of this land is protected as conservation land under the Rapa Nui National Park. This designation was made without the consent of the Rapa Nui, who are also excluded from participating in the administration of the Park.
We suggest that a system for co-managing the Park with the Rapa Nui people be explored. We are aware that successful, workable models of co-management exist in other countries in Latin America, in Aotearoa and may exist in other countries as well.
The guidelines proposed by the International Union for Conservation of Nature ["IUCN"] In our view, trying to establish a complete relationship model between the State and the indigenous peoples without first developing a clear institutionalized process for consultation has undermined the entire process.
We are aware that this situation has altered since our visit in August 2011. Resistance by indigenous peoples to inadequate consultation processes has reduced discussions to "consultation about the consultation process". We are concerned that no further progress has been made. The Vice-President of the Senate of the Chilean Government, the Institute of Human Rights, and Mapuche representatives, with whom we met, all spoke of the need to look at and redefine the content and processes of consultation. They stated that it was necessary for the Rapa Nui to exercise control over their internal affairs and for the State to support this change. Instead, however, Chile has criminalized protests over long-standing land claims in 2010 and 2011. This is a situation that deeply concerns us.
Finally, we received widespread complaints about indigenous interests being undermined by the State' s "indigenous" agencies, which are managed and controlled by the State to meet its own economic needs and those of private investors. Even though these agencies have indigenous representatives, representation is in the minority and limited to the role of "advisors". There is no obligation to uphold indigenous views.
Mapuche representatives in Santiago argued that Chilean legal structures must be modified to reflect the social and cultural needs of the people who are on the land, according to how they identify themselves. Such structures should not simply be imposed by the government, as it cannot represent indigenous interests without their permission.
RIGHTS OF INDIGENOUS PEOPLES IN CHILE
The relationship between Rapa Nui and the State of Chile is weak, and has recently been one of direct conflict. It is characterized by mistrust that is based not only on historical precedents, but also on recent events that have involved the violation of Rapa Nui human rights by the State.
The historical literature consulted (including the Report by the Historical Truth and New Deal Commission, official documents issued by the Chilean State), and testimonies gathered on the island, all indicate that the annexation of Easter Island to Chile was realized by means of an Agreement of Wills in 1888 between the Ariki (King), Atamu Tekena, and a representative of the State of Chile, the Naval officer, Policarpo Toro.
Under this Agreement of Wills, an equitable relationship between the two peoples was established in which the Rapa Nui accepted the Chileans as "friends", but reserved their lands and their right to govern the territory by their own authorities. This has never been respected by Chile.
We were informed that the island was leased to foreign capital and the Rapa Nui were confined to a small area of the island and subjected to a system of semi-slavery. They were deprived of the civil and political rights enjoyed by other Chileans until 1966 when they were finally granted citizenship.
After the enactment of the "Ley Pascua" in 1966, and in line with the recognition of the Rapa Nui as citizens, a Chilean administrative system was established for the island and public services were installed.
In spite of the above, the relationship between the two peoples is marked by unequal treatment by the Chilean state, which still does not recognize the 1888 Agreement of Wills and imposes its own conditions on the Rapa Nui.
The regime imposed by Chile on the Rapa Nui violates internationally recognized human rights of indigenous peoples to territory, self-determination and political participation.
Chile confiscated the entire territory of Easter Island from the Rapa Nui in 1933, when it registered the territory in its name. This registration was repeated in 1967, after the establishment of the Recorder of Deeds Office on Easter Island. Since registration, a few small plots of land have been granted to the Rapa Nui in individual land titles, while the Chilean State remains in possession of over 70% of the territory.
The violation of Rapa Nui territorial rights is closely linked to the recent criminalization of social protest. Rapa Nui viewed peaceful occupation as a legitimate way of supporting their land claims. In their view, these actions were met by excessive force by a Chilean state intent in its desire to repress.
Regarding the right to self-determination, we found the Rapa Nui demand for some form of self-government to be widely held, and even supported by some Chilean government members. The Chilean government, however, has not met this demand, despite signing the United Nations Declaration on the Rights of Indigenous Peoples. The "Special Statute" that it is formulating for Easter Island does not meet international standards set under the Declaration.
Finally, we conclude that the Rapa Nui situation is hampered by continuing to be framed within the general context for recognizing ALL indigenous rights in Chile. This has resulted in a lack of constitutional recognition of the special circumstances of Rapa Nui and a total lack of implementation of ILO Convention 169 in force in Chile since September 2009 especially in regard to political and territorial rights, consultation and criminalization of political protests.
CONCLUSIONS 32
As a general recommendation
The observers believe that the Chilean government should review its relationship with the Rapa Nui people and reconstruct it on the 1888 Agreement of Wills. This document should be recognized as an International Treaty which led to the annexation of Easter Island by Chile, and as laying the foundation for an ongoing institutional relationship with Rapa Nui. That relationship must be fair and equal and it must guarantee full participation of the Rapa Nui, as well as their rights to territorial and selfdetermination in a form acceptable to them. 
RECOMMENDATIONS
recognition of the language preservation rights and declaration of official language as Rapa Nui, the protection and administration by the Rapa Nui people of water resources and groundwater, the protection of the coastline and declaration of the entire Rapa Nui territory as Indigenous. 55
Right to self-determination of the Rapa Nui
We recognize the right to self-determination of the Rapa Nui under the 1888 Agreement of Wills and international human rights law, particularly the United Nations Declaration on the Rights of Indigenous Peoples. In this regard, we understand that the Rapa Nui demand for selfdetermination is oriented toward exercising autonomy in the form of self-government rather than complete independence from Chile.
We consider the development of a statute that defines the foundations for a regime of autonomy in internal and local affairs essential. Its formulation must include the active participation of the Rapa Nui, using their own representative institutions. It must allow them to set their own priorities for economic, social, and cultural development, in accordance with the United Nations Declaration on the Rights of Indigenous Peoples.
Legislation to control migration to Rapa Nui
We consider the establishment of legislation to control migration to Rapa Nui to be essential. In order to uphold their right to self determination, the migration control system should either be administered by the Rapa Nui, or through a system of co-management by the Rapa Nui and Chilean state.
Recognize traditional ancestral Rapa Nui land ownership
We believe that the State should recognize traditional ancestral Rapa Nui land ownership based on international human rights law applicable to indigenous peoples and in compliance with the 1888 Agreement of Wills. This requires the regularization and return of lands that were granted by means of temporary land titles or assignment of rights by the State of Chile to members of the Rapa Nui in Hanga Roa, and which are currently being held by the State of Chile or by third parties other than the Rapa Nui, as well as lands that were confiscated by the state registration of Island lands.
Whether land should be returned in collective or individual title is something that should be discussed and decided with the Rapa Nui, but it should be held in a form that is secure from future appropriation by the Government or foreign interests. 
Article 5. Right to Personal Integrity
It is often said that the moral integrity of the Rapa Nui has been denied by the State of Chile throughout the history of Rapa Nui. The usurpation of their ancestral lands by the Chilean Government and their forced relocation to a small and enclosed area on the island is a continuous abuse that must be rectified. The restrictions of the freedom of movement of the Rapa Nui on the island deprive them of the freedom of access to their traditional territories and of the use and development of their resources because these are under State control. The historical consequence of these actions is to significantly undermine the cultural, social, and economic wellbeing and development of the Rapa Nui.
The Rapa Nui believe that their dignity as a people is gravely undermined by the Chilean system of control over their lands. While international agreements such as ILO Convention 169 speak extensively of "consultation" and "consent" in relation to activities carried out in their traditional lands, Decree 124 weakens the due process guarantees of the legal system in order to ensure that the objectives of the State will prevail when clashes occur with indigenous interests.
Article 6. Prohibition of Slavery and Servitude
Up until 1966, the Rapa Nui had no citizenship rights and they were pressured to work as forced labor.
Article 7. Right to Personal Liberty
Evictions without a Court order. The evictions from the Civic Center were not preceded by a "court order for eviction". The occupants who had been charged the day before at the initial hearing in court were ordered not to approach the "residence of the victim", by which was meant the building located on the land being claimed.
The following day, in the presence of a large police contingent, the authorities ordered these injunctions to be executed ex o cio (without the request of the victim) and precipitated the incidents described above.
The response of the State, which consisted of shooting at seventeen people, was disproportionate to the objective of putting an end to the activity of the protesters occupying the public buildings.
Article 8. Judicial Guarantees
It was indicated to us that in the initial criminal hearings in December 2010, during which charges were laid against members of the Tuko Tuki Clan, a series of procedural safeguards were violated. They included the denial of the right to have an interpreter present, as requested by the defense, in order to present the cultural aspects of the case in the language of the Rapa Nui and in accordance with traditional law. Moreover, it was alleged that people were evicted who were not listed in the injunctions prohibiting certain persons from approaching the land in question, and that these people were threatened with violence.
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REPORT RAPA NUI Also, we heard claims that rights were violated that are expressly guaranteed by Subsection 3 of Article 54 of Law N° 19,253 on Indigenous Peoples, and under international laws recognized by Chile. There is a State obligation to respect and take into account the customs of indigenous peoples when implementing national legislation, and to guarantee that native people can both understand and be understood in legal proceedings (Articles 8 and 12 of ILO Convention 169). An individual also has a right to be informed in his/her own language of any criminal charges, and to rely on the services of a translator (Article 14 of the Covenant on Civil and Political Rights).
In this respect, mention should be made that language is more than just words and sentences, and that true depth of meaning cannot be communicated or achieved by imposing the use of the dominant language (Spanish) on those whose mother tongue and concepts of justice are derived from within a different cultural context. Comprehension is better achieved through recognizing and applying the values, customs, and rules that are inherent in the tangata henua mother tongue.
Article 13. Liberty of Thought and of Expression
Article 8 is supported by Article 13, which guarantees liberty of thought and expression. The right includes a peoples' right to search, receive and distribute information and ideas of any kind through the media of their choice. Refusal to allow the use of the Rapa Nui language in Court is a violation of Articles 8 and 13, which support each other.
In the public protests during which public areas and property were occupied, no real threat ever existed to the rights of others, to their reputation, or to national security, such as might have justified the excessive limitations placed on the protestors. In this sense, the State's response was truly disproportionate.
Article 15. Freedom of Assembly
The Chilean State's response in criminalizing Rapa Nui protests is disproportionate, considering the absence of a direct threat to public security, wellbeing or to public morality presented by Rapa Nui Clans who were protesting to recover their ancestral lands. Their acts of protest did not interfere with the rights of other members of the public. It appears that the State triggered the violence of the protesters by forcibly removing them from the land. And when the protesters reacted, the authorities used excessive violence to repress a situation they themselves had created, and then justified their use of undue force by criminalizing legitimate protest.
In this respect, people told us repeatedly that the evictions were not backed up by a court order.
Article 16. Liberty of Association
This right was forcibly violated by the police force, and by the authorities' criminalizing the actions of legitimate protest carried out by the Rapa Nui.
Article 20. The Right to a Nationality
The Rapa Nui identify themselves as a people of the Pacific, rather than as members of Chilean society. With respect to a people's collective self-identity, the Inter-American Court is of the opinion that the identity of each indigenous community "is a social-historical fact that is an essential part of the indigenous people' s autonomy", whereby it is up to the community in question to determine its own name, composition and ethnic belonging; the State or other external agencies cannot decide on their behalf or contest this matter: "the Court and the State must limit themselves to accepting the decisions made by the Community in this regard, that is, in the manner which the latter identifies itself".
Article 24. Equality before the Law
Under Chilean Law, the Rapa Nui have the right to protection "as Rapa Nui". Their special condition of "Tangata Henua" -people of the land of Rapa Nui, and their ancestral rights to their territories should also be respected. These latter rights have not been recognized by the Chilean State, and the failure to do so affects the dignity of the Rapa Nui, as individuals, and as members of an egalitarian society.
Article 25. Judicial Protection
We were told that the Rapa Nui do not have the right to a simple, expeditious, and effective legal recourse that might enable them to exercise their human rights to claim their ancestral lands and exercise their right to free determination as a People.
Article 26. Progressive Development of Rights
In the case of Rapa Nui this means helping the islanders to achieve self-determination by means of dialogue between the State and Rapa Nui leaders, and the implementation of the necessary local and constitutional changes needed to ensure positive results for the islanders. The role of the State is to aid this development, and not to put obstacles in its way by perpetuating an administrative system based on laws that jeopardize the self-determination and self-realization of the Rapa Nui. To attain this objective, greater dialogue is needed between the Rapa Nui and the State, as well as a genuine desire on the part of the State to recognize the interests of the Rapa Nui, particularly when these interests do not coincide with the economic development agenda being pursued by the State.
This right should be interpreted in conjunction with the right to political participation established in Article 23, so that indigenous peoples, in accordance with their ethnic belonging, shall decide and determine their own representative institutions.
Article 21. Right to Property
All the jurisprudence developed by the IHR Court is applicable to the Rapa Nui case, based on the Awas Tingi case.
Article 23. Political Rights
The right to "participate in the conduct of public affairs" is based on the necessity to guarantee that the "freely elected representatives" may ensure a fair balance between the interests of the State and the Rapa Nui, in as much as the Rapa Nui define themselves as a distinct group with a distinct ancestry, different from that of the State that rules them.
The meaning of the term "participate" goes far beyond the need for the State to share information with the Rapa Nui, or the State informing itself of Rapa Nui points of view: it also means implementing the decisions and resolutions that are negotiated with the duly mandated and elected representatives of the Rapa Nui.
In this regard, the IHR Court has emphasized the obligation of the State to ensure the participation of indigenous peoples, through their own representative institutions, in the affairs that affect them, and has also recognized the relationship that exists between this right and the rights of participation and of free and informed consent set out in ILO Convention 169 and the UN Declaration on the Rights of Indigenous Peoples.
